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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  35 
[EN-FRL  1589-4] 

Assistance  for  Pesticide  Enforcement 
and  Applicator  Certification  Programs 

agency:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth 
regulations  to  implement  a  program  of 
assistance  for  pesticide  enforcement 
and  applicator  certification  to  States 
and  Indian  tribes  which  are  interested  in 
entering  into  cooperative  agreements 
with  EPA.  These  programs  are  intended 
to  supplement  federal  resources  in  these 
areas. 

EFFECTIVE  DATE:  This  subpart  is 
effective  on  November  6, 1980. 

ADDRESS:  Comments  should  be  sent  to: 
Mr.  Harvey  Pippen,  Jr.,  Director,  Grants 
Administration  Division  (PM-216),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW„  Washington,  D.C.  20460, 

(202)  755-0850. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Stangel,  Policy  and  Strategy 
Branch,  Pesticides  and  Toxic 
Substances  Enforcement  Division  (EN- 
342),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
D.C.  20460,  (202)  755-9404. 
SUPPLEMENTARY  INFORMATION:  On 
October  19, 1979,  the  U.S.  Environmental 
Protection  Agency  (EPA)  published  in 
the  Federal  Register  (44  FR  60335)  a 
proposed  rule  introducing  regulations  for 
the  administration  of  a  program  of 
assistance  for  pesticide  enforcement 
and  applicator  training  and  certification 
for  States  and  Indian  tribes  wishing  to 
enter  into  cooperative  agreements  with 
EPA.  The  changes  in  this  document 
reflect  the  public  comments  received  as 
well  as  changes  made  by  the  offices  in 
charge  of  administering  portions  of  the 
program. 

Background 

Since  the  inception  in  1974  of  pilot 
programs  for  pesticide  enforcement  and 
for  applicator  training  and  certification, 
EPA  has  funded  and  administered  both 
programs  separately  through  different 
offices.  This  regulation  consolidates  the  . 
administration  of  these  two  grant 
programs  under  a  single  uniform  set  of 
financial  assistance  rules.  The 
administration  of  these  consolidated 
programs  will  become  the  responsibility 
of  EPA’s  Office  of  Enforcement 
beginning  in  fiscal  year  1981.  To  date, 
fifty-two  States  and  territories 


participate  in  the  certification  program 
and  forty-nine  such  entities  participate 
in  the  enforcement  program.  A  number 
of  Indian  tribes  have  certification 
programs  and  are  developing 
enforcement  programs. 

Discussion  of  Major  Comments  and 
Changes 

Applicator  Training 

Thirty-six  of  thirty-nine  commenters 
expressed  their  concern  over  the 
possible  impact  of  the  proposed 
regulations  on  the  applicator  training 
program.  The  applicator  training 
program  is  conducted  by  the  U.S. 
Department  of  Agriculture  (USDA),  and 
the  State  Cooperative  Extension 
Services  under  a  Memorandum  of 
Understanding  and  Interagency 
Cooperative  Issuance  with  EPA.  EPA 
funds  this  program  by  transferring  funds 
to  USDA  which  then  allocates  the  funds 
to  individual  State  Cooperative 
Extension  Services.  The  proposed 
regulations  were  interpreted  by  these 
thirty-six  commenters  to  mean  that  the 
applicator  training  funds  would  be 
transferred  from  EPA  directly  to  the 
designated  State  agency  in  each  State. 
Under  this  interpretation,  the  designated 
State  agency  would  then  allocate  funds 
to  the  State  Cooperative  Extension 
Service. 

The  commenters  objected  to 
channelling  such  funds  through  the 
designated  State  agency,  pointing  out 
that  the  administrative  costs  deducted 
by  various  parties  could  consume  up  to 
sixty  percent  of  the  program’s  funding. 
This  would  seriously  hamper  a  program 
which  is  already  operating  under  very 
tight  budgetary  constraints.  The  State 
Cooperative  Extension  Services  also 
feared  that  if  funding  were  channeled 
through  the  designated  State  agency, 
which  is  in  most  cases  a  regulatory 
agency,  the  training  program  would  be 
forced  to  stress  regulation  rather  than 
education  and  voluntary  compliance. 
This  change  in  emphasis  would 
jeopardize  their  position  as  a  neutral 
educational  service,  thus  reducing  their 
effectiveness  in  performing  their 
primary  educational  functions. 

The  proposed  regulations  were  not 
intended  to  change  the  method  of 
funding  for  the  applicator  training 
program.  It  is  the  intent  of  EPA  to 
continue  implementation  of  the  present 
applicator  training  program  pursuant  to 
the  June  14, 1972  Memorandum  of 
Understanding  and  the  December  4, 
1974,  Interagency  Cooperative  Issuance 
between  EPA  and  USDA  that  provide 
for  using  the  State  Cooperative 
Extension  Services  to  inform  and 
educate  pesticide  users  about  safe  and 


proper  handling  of  pesticides,  accepted 
uses,  and  regulations  under  FIFRA. 

The  final  regulations  have  been 
amended  to  remove  the  training 
conducted  by  the  State  Cooperative 
Extension  Services  from  the  jurisdiction 
of  the  regulations.  EPA  will  continue  to 
administer  the  program  through  the 
Memorandum  of  Understanding  with . 
USDA.  The  regulations  apply  only  to 
applicator  certification  and  pesticide 
enforcement  programs.  The  regulations 
retain  a  limited  training  element  under 
the  certification  program  pursuant  to 
which  EPA  may  fund  training  to 
supplement  the  training  conducted  by  • 
the  State  Cooperative  Extension 
Services.  , 

While  EPA  will  not  ask  the  State 
Cooperative  Extension  Services  to  take 
a  regulatory  rather  than  an  educational 
posture  in  the  training  they  administer 
to  pesticide  users,  the  Agency  does 
expect  such  training  to  include  a 
discussion  of  the  possible  enforcement 
consequences,  mandated  by  the  statute, 
which  may  result  from  the  improper  use 
of  pesticides.  A  discussion  of  this  type  is 
a  valid  educational  concern  for  all 
pesticide  users. 

Federal  Share  for  Certification  and 
Training  Activities 

One  commenter  recommended  that 
the  Federal  share  for  certification  and 
training  activities  be  increased  from  not 
more  than  50%  to  85%  which  is  the 
maximum  Federal  share  for  enforcement 
activities.  The  50%  Federal  share  for 
certification  and  training  activities  has 
been  mandated  by  Congress  under 
section  23  of  the  FIFRA.  EPA  does  not 
have  the  authority  to  change  it. 

Eligibility 

In  response  to  comments  received, 
s  35.752  of  the  regulations  has  been 
amended  to  require  each  State  agency 
which  agrees  to  perform  tasks  under  a 
financial  assistance  agreement  to  sign 
an  interagency  agreement  stating  the 
agency’s  commitments.  This  change  is 
designed  to  create  a  greater  awareness 
of  program  commitments  and  to  foster 
cooperation  among  the  sometimes 
diverse  groups  which  must  carry  out  the 
terms  of  the  financial  assistance 
agreement. 

Application  Submission 

Too  frequently,  grantees  are 
submitting  late  applications.  In 
response,  $  35.755  has  been  amended  to 
permit  the  reduction  of  a  grantee's 
allotment  by  one-twelfth  for  each  month 
the  application  is  late. 
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Applicator  Certification  Funds 

Section  35.763  has  been  amended  to 
reflect  the  current  procedures  used  to 
distribute  funds  to  applicants.  These 
changes  implement  the  amendments  to 
section  23  of  the  FIFRA  which  limited 
the  Federal  share  for  applicator  training 
and  certification  activities.  These 
amendments  have  forced  EPA  to  award 
funds  by  means  of  a  formula. 

Indian  tribe  participation  in  the 
applicator  certification  program  to  date 
has  not  been  substantial,  making 
formula  allocation  for  Indian  tribes 
infeasible.  Funds  will  be  set  aside  each 
year  for  allocation  to  qualified 
certification  programs  on  Indian  lands  at 
the  full  fifty  percent  level  of  Federal 
support.  When  the  extent  of  their 
participation  stabilizes  in  future  years, 
Indian  tribes  will  have  funds  allocated 
to  them  by  the  same  formula  applied  to 
the  States. 

Reallocation  of  Funds 

As  requested  by  one  commenter, 

§  35.764(b)  has  been  amended  to  allow 
the  Administrator  to  use  funds  allocated 
to  a  State  to  implement  a  Federal 
enforcement  program  in  that  State  if  the 
State  fails  to  appropriately  exercise 
primary  enforcement  responsibility  for 
pesticide  use  violations.  This  concept  is 
used  in  other  program  grant  regulations 
which  allow  for  States’  assumption  of 
primary  enforcement  responsibility. 

At  the  request  one  commenter, 

§  35.764(b)(1)  has  been  amended  to 
allow  the  Regional  Administrator  six 
months  to  reallocate  enforcement  funds. 
This  amendment  was  made  after  the 
Agency  determined  that  three  months 
was  not  an  adequate  period  of  time  to 
renegotiate  supplementary  awards  with 
interested  States. 

Effect  of  the  Cooperative  Enforcement 
Agreement 

At  the  request  of  some  States,  the 
Agency  wishes  to  clarify  the  statutory 
mandate  that  any  State  which  enters 
into  a  cooperative  enforcement 
agreement  which  includes  a  pesticide 
use  restriction  element  assumes  primary 
enforcement  responsibility  for  pesticide 
use  violations  under  section  26(b). 

A  State  may  enter  into  a  cooperative 
enforcement  agreement  which  does  not 
call  for  the  enforcement  of  pesticide  use 
restrictions,  and  therefore  does  not 
delegate  to  the  State  primary  use 
enforcement  responsibility.  Likewise,  a 
State  which  loses  primary  enforcement 
responsibility  for  pesticide  use 
violations  as  a  result  of  EPA  action  to 
rescind  State  primacy  may  nonetheless 
retain  or  enter  into  cooperative 
enforcement  agreements  for  the 


enforcement  of  other  program  elements 
including  the  enforcement  of  restrictions 
associated  with  the  production  or  sale  of 
pesticides. 

Public  Participation  and  Information 

The  Agency  is  committted  to 
developing  a  strong  public  participation 
policy  in  all  program  areas.  In  response 
to  this  initiative,  $  35.778  has  been 
amended  to  add  a  public  participation 
program  element  which  would  require 
each  applicant  for  assistance  to  develop 
a  plan  for  informing  the  public  of  its 
actions  and  providing  a  forum  for  public 
interaction. 

Additional  Requirements 

Sections  35.400  through  35.425  provide 
umbrella  clauses  for  all  program  grants, 
including  the  pesticide  enforcement  and 
applicator  certification  programs.  We 
have  amended  these  sections  to 
reference  the  pesticide  programs.  Also, 
we  have  deleted  the  references  to  the 
water  pollution  control  program  grants. 
The  water  pollution  control  programs 
are  now  incorporated  in  Subpart  G- 
Grants  for  Water  Quality  Planning, 
Management  and  Implementation 
(published  May  23, 1979,  44  FR  30015). 
We  have  reprinted  these  sections  in 
their  entirety,  rather  than  just  the 
amendments,  for  the  convenience  of  the 
user  and  to  eliminate  confusion  or 
possible  oversight  of  these  provisions. 
These  amendments  do  not  substantively 
change  these  requirements  with  respect 
to  the  other  program  grants. 

The  Agency  has  determined  that  these 
regulations  will  have  no  additional 
effect  on  production  and  prices  of 
agricultural  commodites,  retail  food 
prices,  and  the  agricultural  economy 
since  these  regulations  merely  codify 
programs  already  in  effect. 

Effective  date 

This  subpart  will  be  effective  on  the 
day  of  publication.  Good  cause  exists 
for  an  effective  date  prior  to  30  days 
after  publication  in  the  Federal  Register 
because  we  need  to  have  consistent 
regulations  for  all  cooperative 
agreements  awarded  for  FY  81,  and 
because  the  requirements  of  this  rule 
were  incorporated  in  April  30, 1980 
guidance  previously  provided  to  all 
potential  applicants. 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
"significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  "specialized”.  I 
have  reviewed  this  regulation  and 
determined  that  it  is  a  specialized 


regulation  not  subject  to  the  procedureal 
requirements  of  Executive  Order  12044. 

(This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  number 
66.700,  Pesticides  Enforcement  Program 
Grants.  Applicants  for  assistance  must 
comply  with  all  applicable  requirements  of 
the  Office  of  Management  and  Budget  (OMB) 
Circular  A-95) 

Dated:  October  28, 1980. 

Douglas  M.  Costle, 

A  dministrator. 

PART  35— STATE  AND  LOCAL 
ASSISTANCE 

40  CFR  Part  35,  Subpart  B,  is  amended 
as  follows: 

1.  By  adding  new  §  35.750  through 
35.786  to  read  as  follows: 

Assistance  for  Pesticide  Enforcement  and 
Applicator  Certification  Programs 

Sec. 

35.750  Scope  and  purpose. 

35.751  Definitions. 

35.752  Eligibility. 

35.753  A-95  clearinghouse  review. 

35.755  Application  submission. 

35.758  Application  evaluation. 

35.761  Allotments  and  distribution  of  funds. 

35.762  Enforcement  funds. 

35.763  Applicator  certification  funds. 

35.764  Amount  of  assistance  and 
reallocation. 

35.767  Rate  of  Federal  assistance. 

35.769  Reduction  of  amount. 

35.771  Budget  period. 

35.775  Program  plan. 

35.778  Program  elements. 

35.782  Program  evaluation. 

35.786  Reporting. 

Authority:  Secs.  4  and  23,  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act, 
as  amended  by  Pub.  L.  95-396, 92  Stat.  819  (7 
U.S.C.  136b  and  136u). 

Assistance  for  Pesticide  Enforcement 
and  Applicator  Certification  Programs 

§  35.750  Scope  and  purpose. 

Sections  35.750  through  35.786 
establish  policies  and  prodedures  for 
providing  financial  assistance  to  States 
and  Indian  Tribes  for  the  establishment, 
development,  improvement  and 
maintenance  of  pesticide  enforcement 
programs,  and  for  certification  of 
pesticide  applicators,  as  authorized  by 
Section  23  of  the  Federal  Insecticide* 
Fungicide  and  Rodenticide  Act,  as 
amended.  This  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
as  program  number  66.700,  Pesticide 
Enforcement  Program  Grants.  These 
regulations  supplement  EPA  General 
Grant  Regulations  and  Procedures  in 
Part  30  of  this  chapter,  §  §  35.400  through 
35.425  of  this  chapter,  which  apply  to  all 
EPA  program  grants,  and  regulations 
governing  the  certification  of  pesticide 
applicators  in  Part  171  of  this  chapter. 
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§  35.751  Definitions. 

As  used  in  the  Assistance  for 
Pesticide  Enforcement  and  Application 
Certification  Program  Regulations: 

(a)  "Act"  means  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended  (7  U.S.C.  136  et  sec.) 

(b)  “Applicant"  means  a  State  or 
Indian  Tribe  which  has  Hied  an 
application  for  financial  assistance. 

(c)  "Indian  Tribe"  means  any  Indian 
Tribe,  band,  pueblo  or  community, 
including  Native  villages  and  Native 
groups  as  defined  in  the  Alaska  Native 
Claims  Settlement  Act,  which  is 
recognized  by  the  Federal  Government 
as  eligible  for  services  from  the  Bureau 
of  Indian  Affairs. 

(d)  “Recipient"  means  a  State  or 
Indian  Tribe  which  has  been  awarded 
financial  assistance  under  the, Act. 

(e)  “State"  means  one  of  the  States  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam, 

American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

§35.752  Eligibility. 

(a)  State  agencies.  EPA  will  award 
assistance  to  the  State  agency 
designated  by  the  Governor  under 
section  4(a)  of  the  Act  and  implementing 
EPA  regulations  or  such  other  State 
agency  as  the  Governor  may  designate 
and  the  Regional  Administrator  may 
approve.  Where  the  designated  State 
agency  does  not  have  adequate 
authority  or  capability  to  carry  out  all 
requirements  of  this  subpart,  the 
designated  State  agency  shall  pass  EPA 
funds  on  to  one  or  more  other  State 
agencies  through  the  mechanism  of 
interagency  agreements,  with  approval 
of  the  Regional  Administrator,  for  the 
performance  of  enforcement  or  other 
responsibilities  of  the  State  under  the 
program  plan.  EPA  will  not  award 
assistance  to  the  designated  State 
agency  unless  authorized 
representatives  of  all  the  State  agencies 
obligated  to  perform  tasks  under  the 
terms  of  the  financial  assistance 
agreement  have  entered  into  a  State 
interagency  agreement  stating  the 
responsibilities  of  each  State  agency. 

(b)  Indian  Tribes.  EPA  will  award 
assistance  to  Indian  Tribes  which  the 
Regional  Administrator  determines  have 
adequate  authority  and  capability  to 
carry  out  the  requirements  of  this 
subpart. 

§  35.753  A-95  clearinghouse  review. 

Applicants  for  financial  assistance 
shall  comply  with  all  applicable 
requirements  of  the  Office  of 


Management  and  Budget  (OMB)  Circular 
A-95  in  accordance  with  §  30.305  of  this 
chapter. 

5  35.755  Application  submission. 

An  applicant  for  assistance  shall 
submit  an  application  containing  the 
program  plan  required  by  §  35.775  to  the 
appropriate  EPA  Regional  Office  in 
accordance  with  §  30.315  of  this  chapter, 
no  later  than  July  1  of  each  year.  If  the 
grantee  does  not  submit  the  proposed 
grant  application  and  program  plan  by 
90  days  preceding  the  budget  period  for 
which  the  program  application  is 
prepared,  the  Regional  Administrator 
may  reduce  the  tentative  allotment  by 
one-twelfth  for  each  month' delay. 

§  35.758  Application  evaluation. 

The  Regional  Administrator  will 
evaluate  each  application  in  accordance 
with  criteria  provided  in  the  EPA  annual 
guidance  (see  §  35.404).  The  Regional 
Administrator  will  respond  to  each 
applicant  within  30  calendar  days  of 
EPA  receipt  of  the  application.  EPA  will 
use  the  following  criteria  in  application 
evaluation,  as  supplemented  by  the  EPA 
annual  guidance: 

(a)  the  extent  of  an  applicant’s 
demonstrated  need  for  establishing, 
developing,  improving,  or  maintaining  a 
comprehensive  pesticide  enforcement 
and  applicator  certification  program 
within  the  applicant’s  jurisdiction; 

(b)  the  extent  to  which  the  applicant’s 
proposed  program  demonstrates  a 
potential  for  long-term  beneficial  impact 
upon  human  health  and  the  environment 
within  the  applicant’s  jurisdiction; 

(c)  the  extent,  the  past  level  of 
effectiveness,  and  the  likelihood  of 
future  success  of  the  applicant's 
pesticides  program. 

§  35.761  Allotments  and  distribution  of 
funds. 

(a)  The  Administrator  will  issue  to 
each  Regional  Administrator,  as  a  part 
of  the  EPA  annual  guidance,  tentative 
regional  allowances  for  the  fiscal  year. 
The  tentative  regional  allowance  will  be 
based  on  the  appropriation  requested  by 
the  President.  As  soon  as  practicable 
after  funds  are  appropriated,  the 
Administrator  will  issue  to  each 
Regional  Administrator  a  final  regional 
allowance. 

(b)  The  annual  guidance  will  specify 
program  approval  criteria  which  the 
Regional  Administrator  will  use  in  - 
distributing  funds  among  the  eligible 
applicants  in  each  region  consistent 
with  §  35.764(a). 

(c)  The  Administrator  may  provide  in 
the  annual  guidance  that  specified 
portions  of  available  funding  will  be 
available  only  for  one  or  more  program 


elements,  as,  for  example,  applicator 
certification  or  producer  establishment 
inspections,  or  pesticide  misuse 
investigations  and  enforcement 

§  35.762  Enforcement  funds. 

Enforcement  funds  which  the 
Administrator  determines  will  be 
available  in  each  Fiscal  Year  for 
allotments  among  the  regions  for 
financial  assistance  under  section 
23(a)(1)  of  the  Act  will  be  allotted  on  the 
basis  of  factors,  and  appropriate  relative 
weightings,  which  will  be  identified 
each  year  in  the  annual  guidance.  These 
factors  include  population;  number  of 
farms;  number  of  pesticide  producers; 
number  of  commercial  and  private 
applicators;  and  incentive  factors 
designed  to  assure  that  the  Regional 
Administrator  has  the  ability  to 
encourage  and  reward  highly  successful 
programs. 

§  35.763  Applicator  certification  funds. 

(a)  The  Administrator  will  determine 
the  annual  distribution  of  applicator 
certification  funds  by  means  of  a 
formula.  The  formula  will  provide  for  an 
equal  base  amount  for  each  State  with 
the  remainder  of  the-funds  distributed 
primarily  on  the  basis  of  such  factors  as 
the  number  of  private  and  commercial 
applicators,  the  number  of  farms, 
recertification  activities  and  other 
workload  factors  identified -in  the 
annual  guidance.  Funds  will  be 
transferred  to  the  Regions  with  specific 
State  allocations  derived  from  the 
formula.  Upon  receipt  of  the  funds,  the 
Region  will  inform  the  States  of  the 
amount  of  funds  allocated  to  them  by 
the  formula.  States  will  then  be  given  an 
opportunity  to  submit  applications  for 
the  amount  allocated.  Grant 
applications  received  from  the  States 
will  be  reviewed  by  the  Regional  Office 
in  accordance  with  each  State’s  plan  for 
certification  required  by  Part  171  of  this 
chapter.  Those  applications  which  meet 
the  criteria  found  in  the  State  plan  and 
provide  for  appropriate  State  matching 
funds  shall  be  approved. 

(b)  When  the  extent  of  Indian  Tribes 
participation  in  the  certification  program 
stabilizes,  Indian  Tribes  will  have  funds 
allocated  to  them  by  the  same  formula 
which  is  applied  to  the  States. 

§  35.764  Amount  of  assistance  and 
reallocation. 

(a)  Amount  of  assistance.  The 
Regional  Administrator  shall  review 
each  application  prior  to  award  of 
assistance  to  determine  whether  it  may 
be  approved  under  the  requirements  of 
§§  35.750  through  35.786,  and  to 
determine  the  reasonableness  of  the 
estimated  costs  of  carrying  out  the 
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approved  elements  of  the  program.  If  the 
Regional  Administrator's  evaluation  of 
the  applicant’s  program  submission 
reveals  that  an  output  commitment  is 
not  consistent  with  the  funding 
anticipated  under  §  35.761  or  national 
priorities  contained  in  the  EPA  annual 
guidance,  the  Regional  Administrator 
shall  negotiate  with  the  applicant  to 
change  the  output  commitment  or  to 
adjust  the  funding  amount.  If,  however, 
an  applicant  proposes  a  different  set  of 
outputs  from  those  suggested  by  the 
EPA  annual  guidance  due  to  unique 
pesticide  problems,  the  Regional 
Administrator  may  approve  the  program 
provided  the  Regional  Administrator 
determines  that  the  outputs  can  and 
should  be  achieved  and  that  the 
proposed  funding  for  the  unique 
pesticide  problems  is  justified.  In  no 
event  may  the  Regional  Administrator 
exceed  the  regional  allowance. 

(b)  Reallocation.  (1)  Enforcement. 
Unobligated  funds  remaining  after 
negotiations  with  the  recipients  within  a 
region  may  be  used  for  supplementary 
awards  to  other  recipients  within  that 
region.  Funds  not  obligated  by  the 
Regional  Administrator  within  six 
months  following  the  date  of  the  final 
advice  of  allowance  for  that  region  will 
revert  to  the  Administrator  for 
reallocation  to  regions  which  can 
demonstrate  a  need  for  funds  in  excess 
of  their  final  regional  allowance. 

(2)  Applicator  certification. 
Unobligated  funds  for  certification 
programs  remaining  after  negotiations 
with  recipients  within  a  region,  and 
deobligated  funds,  will  revert  to  the 
Administrator.  The  Administrator  will 
use  such  funds  for  reallotment  to 
accomplish  objectives  of  the  applicator 
certification  program. 

(3)  Limitations.  Subject  to  the 
limitations  contained  in  the 
Appropriations  Act,  allocations  to 
States  that  fail  or  decline  to  assume 
primary  enforcement  responsibility  for 
pesticide  use  violations  may  be  used  in 
whole,  or  in  part,  by  the  Administrator 
to  implement  a  pesticide  enforcement 
program  in  those  States. 

§  35.767  Rate  of  Federal  assistance. 

(a)  Enforcement  activities.  The 
Federal  share  of  enforcement  activities 
shall  not  exceed  85  percent  of  the  total 
allowable  program  plan  costs. 

(b)  Applicator  certification  activities. 
The  Federal  share  of  applicator 
certification  activities  will  not  exceed  50 
percent  of  the  anticipated  allowable 
cost  of  the  program  plan. 

§  35.769  Reduction  of  amount 

(a)  If  the  Regional  Administrator's 
program  evaluation  reveals  that  the 


recipient  will  not  achieve  or  has  not 
achieved  the  outputs  specified  in  the 
approved  program,  an  effort  should  be 
made  to  renegotiate  outputs  through 
mutual  agreement.  If  agreement  is  not 
reached,  the  Regional  Administrator 
may  reduce  the  amount  of  assistance  in 
proportion  to  the  estimated  program 
cost  to  produce  such  outputs,  consistent 
with  §  30.920  of  this  chapter.  This 
provision  does  not  limit  the  Regional 
Administrator’s  right  to  take  other 
appropriate  actions  authorized  by 
§§  30.915  and  30.920. 

(b)  A  State  shall  be  notified  prior  to 
any  reduction  in  the  amount  of  Federal 
support.  This  notification  shall  include 
the  reasons  for  reduction  and,  if 
appropriate,  what  steps  the  State  must 
take  to  regain  funding. 

§  35.771  Budget  period. 

The  budget  period  shall  be  the  Federal 
fiscal  year. 

§  35.775  Program  plan. 

An  applicant  shall  submit  to  the 
Regional  Administrator  an  application 
containing  a  program  plan  which 
satisfies  the  requirements  of  this 
Regulation  and  contains  planned 
accomplishments.  The  program  plan 
shall  include  the  program  elements 
listed  in  §  35.778,  unless  the  Regional 
Administrator,  with  the  concurrence  of 
the  Assistant  Administrator  for 
Enforcement,  otherwise  agrees.  The 
purpose  of  the  program  plan  is  to  relate 
the  use  of  available  resources  (both 
Federal  and  non-Federal)  to  the 
achievement  of  planrifed 
accomplishments.  The  program  plan 
shall  describe  how  the  planned 
accomplishments  address  the  pesticide 
problems  in  the  applicant’s  jurisdiction 
and  how  the  planned  accomplishments 
are  consistent  with  the  objectives  of  the 
Act.  Information  on  the  program 
elements  contained  in  each  submission 
shall  be  presented  in  summary  form  and 
shall  include: 

(a)  The  planned  accomplishments; 

(b)  The  resources  to  be  expended  to 
produce  the  planned  accomplishments, 
including  anticipated  Federal  and  non- 
Federal  financial  and  technical 
assistance;  and 

(c)  A  timetable  for  the  performance  of 
outputs. 

§  35.778  Program  elements. 

Guidance  concerning  output 
requirements  of  the  program  elements 
below  will  be  included  in  EPA’s  annual 
guidance  under  §  35.404.  Under 
§  35.764(a)  the  Regional  Administrator 
may  approve  an  applicant's  proposal  to 
alter  or  add  to  the  list  of  program 
elements  below.  The  applicant’s 


program  plan  must  be  developed  so  that 
the  program  elements  are  free  from 
redundant  or  inconsistent  outputs.  The 
program  plan  shall  identify  specific 
outputs  (i.e.,  the  planned 
accomplishments)  to  be  achieved  during 
the  year  within  the  following  major 
program  elements  (common  outputs  may 
be  developed  for  overlapping  program 
areas). 

(a)  Administration  and  program 
development.  This  program  element  will 
provide  for  planning,  development  and 
coordination  of  activities  for  program 
management,  including  general  program 
direction  and  supervision;  development 
of  staffing  and  budget  needs; 
development  and  evaluation  of  basic 
State  legislation,  regulations,  and 
policies;  and  public  participation. 

(b)  Enforcement  An  enforcement 
program  should  include  the  following 
elements: 

(1)  Surveillance.  Collection  of  samples 
and  other  evidence  regarding  pesticides 
which  have  been  packaged,  labeled,  and 
released  for  shipment;  collection  of 
samples  and  other  evidence  regarding 
pesticides  which  are  being  used  or  are 
held  for  use;  and  producer 
establishment,  marketplace,  import, 
export  and  pesticide  use  inspections. 

(2)  Laboratory  capability.  Provision 
for  the  analysis  of  all  samples  collected 
during  surveillance  activities  using 
Association  of  Official  Analytical 
Chemists  methods  or  other  test  methods 
approved  by  EPA.  In  accordance  with 
Federal  Management  Circular  FMC  74-4, 
provision  may  be  made  for 
rearrangement  and  alteration  of 
facilities  as  specifically  required  for  the 
program.  The  cost  of  constructing  new 
buildings  will  not  be  allowable. 

(3)  Training.  Training  of  inspectors, 
laboratory  personnel  or  case 
preparation  officers  regarding  EPA 
establishment,  marketplace  and  use 
inspection  and  sample  collection 
procedures,  EPA  analytical  methods  and 
chain  of  custody  standards,  and  case- 
development  procedures. 

(4)  Enforcement  Establishment  and 
implementation  of  procedures  for 
administrative  and  judicial  enforcement 
of  Federal  and  non-Federal  pesticide 
regulations,  including  revocation  of 
certification  and  provision  for  supplying 
evidence  gathered  by  the  recipient  to 
EPA  to  support  prosecution  in 
cooperation  with  or  by  Federal 
authorities. 

(c)  Applicator  certification.  An 
applicator  certifiction  program  must 
provide  for  certification  of  private  and 
commercial  applicators  as  set  forth  in 
the  approved  State  plan  to  use  and 
supervise  the  use  of  restricted  use 
pesticides,  for  training  in  the  use  of  new 
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techniques  in  pest  control,  and  for  their 
introduction  through  the  certification 
process.  The  program  element  may 
provide  training  intended  to  complement 
and  supplement  the  training  conducted 
under  the  Memorandum  of 
Understanding  and  the  Interagency 
Cooperative  Issuance  between  EPA  and 
USDA  and  through  cooperative 
agreements  between  USDA  and  the 
State  Cooperative  Extension  Services  as 
provided  by  section  23(c)  of  FIFRA,  7 
U.S.C.  136u(c). 

(d)  Public  Participation  and 
Information.  Each  program  plan  must 
include  an  element  for  public 
participation.  This  element  must  include 
a  program  to  inform  and  educate  the 
public  as  to  the  actions  the  applicant 
plans  to  take  in  regard  to  pesticide 
enforcement  and  applicator 
certification.  Provision  will  be  made  for 
consultation  with  the  public  in 
significant  decisions  in  program  plan 
implementation.  Following  significant 
decisions  in  the  course  of  program  plan 
implementation,  the  recipient  shall 
prepare  a  summary  of  its  responses  to 
public  comment  and  shall  make  these 
available  to  the  public.  The  recipient’s 
public  participation  activities  shall  be 
summarized  in  its  end-of-year  review. 
EPA’s  public  participation  policy  should 
be  consulted  for  specific  requirements. 

§  35.782  Program  evaluation. 

.(a)  Mid-year  evaluation.  Each 
Regional  Administrator  and  the 
recipient  shall  jointly  conduct  a  mid¬ 
year  on-site  evaluation  meeting  to 
review  and  evaluate  the  program 
accomplishments  of  the  current  budget 
period  under  §  35.410. 

(b)  End-of-year  evaluation.  Generally 
within  30  days  after  the  end  of  the 
budget  period,  each  Regional 
Administrator  and  recipient  shall  jointly 
conduct  an  evaluation  meeting  to  review 
and  evaluate  the  accomplishments  for 
the  year. 

(c)  Evaluation  report.  The  Regional 
Administrator  shall  prepare  a  written 
report  of  each  evaluation  generally 
within  15  working  days  of  the  meeting. 
The  recipient  shall  be  allowed  15 
working  days  from  the  date  of  receipt  to 
concur  with  or  comment  on  the  findings. 

§  35.786  Reporting. 

The  recipient  shall  submit  reports  to 
the  Regional  Administrator  showing 
work  performed  under  an  assistance 
agreement. 

(a)  The  following  information  £hall  be 
submitted  quarterly: 

(1)  Establishment  inspections; 

(2)  Marketplace  inspections; 

(3)  Use  observations; 

(4)  Import  sampling: 


(5)  Experimental  use  permit 
inspections; 

(6)  Sample  collections; 

(7)  Chemical  analysis  of  samples; 

(8)  Enforcement  actions; 

(9)  Accomplishment  of  any  other 
outputs. 

(b)  Reports  for  the  second  and  fourth 
quarters  shall  include  the  total  number 
of  applicators,  private  and  commercial, 
by  category,  currently  certified;  number 
of  applicators,  private  and  commercial, 
by  category,  certified  during  the  last 
reporting  period;  and  the  number  of 
applicators,  private  and  commercial,  by 
category,  recertified  during  the  last 
reporting  period. 

2.  By  revising  §  §  35.400  through  35.425 
to  read  as  follows: 

Subpart  B— -Program  Grants 

Sea 

35.400  Purpose. 

35.400- 1  Air  pollution  control  agency  grant 
awards. 

35.400- 2  [Reserved] 

35.400- 3  Public  water  system  supervision 
program  grant  awards. 

35.400- 4  Solid  hazardous  waste 
management  program  support  grant 
awards. 

35.400- 5  Pesticide  enforcement  and 
certification  program  grant  awards. 

35.400- 6  Underground  water  source 
protection  program  grant  awards. 

35.403  Authority. 

35.404  Annual  guidance. 

35.405  Criteria  for  evaluation  of  program 
objectives. 

35.410  Evaluation  of  agency  performance. 
35.415  Financial  status  report. 

35.420  Payment. 

35.425  Federal  and  grantee  program  support. 
Authority;  Authorities  cited  in  §  35.403. 

Subpart  B— Program  Grants 
§  35.400  Purpose. 

This  subpart  establishes  and  codifies 
policy  and  procedures  for  air  pollution, 
public  water  system  supervision,  solid 
and  hazardous  waste  management 
support,  pesticide  enforcement  and 
applicator  certification  and  underground 
water  source  protection  program  grants, 
and  supplements  the  EPA  general  grant 
regulations  and  procedures  (Part  30  of 
this  chapter).  These  grants  are  intended 
to  aid  programs  for  air  pollution  control, 
public  water  system  supervision,  solid 
and  hazardous  waste  management, 
pesticide  enforcement  and  applicator 
training  and  certification  and 
underground  water  source  protection. 

§  35.400-1  Ah-  pollution  control  agency 
grant  awards. 

Grants  may  be  awarded  to  air 
pollution  control  agencies  for  the 
planning,  development,  establishment, 
improvement,  and  maintenance  of 
programs  for  the  prevention  and  control 


of  air  pollution  or  implementation  of 
national  primary  and  secondary 
ambient  air  quality  standards  in 
accordance  with  the  applicable 
implementation  plan. 

§  35.400-2  (Reserved! 

§  35.400-3  Public  water  system 
supervision  program  grant  awards. 

Grants  may  be  awarded  to  State 
agencies  to  assist  them  in  developing  or 
administering  public  water  system 
supervision  programs. 

§  35.400-4  Solid  and  hazardous  waste 
management  program  support  grant 
awards. 

Grants  may  be  awarded  to  agencies 
having  responsibility  for  solid  and 
hazardous  waste  management  to  assist 
them  in  developing  and  implementing 
solid  and  hazardous  waste  management 
work  programs. 

§  35.400-5  Pesticide  enforcement  and 
certification  program  grant  awards. 

Grants  may  be  awarded  to  State 
agencies  or  Indian  Tribes  to  assist  them 
in  establishing,  developing,  improving, 
or  maintaining  programs  relating  to  the 
regulation  of  the  production,  sale, 
distribution,  and  use  of  pesticides  and 
programs  relating  to  the  certification  of 
private  and  commercial  applicators  to 
purchase  and  apply  restricted  use 
pesticides. 

§  35.400-6  Underground  water  source 
protection  program  grant  awards. 

Grants  may  be  awarded  to  eligible 
States  to  assist  them  in  developing  and 
administering  programs  to  protect 
underground  sources  of  drinking  water 
by  adoption  and  enforcement  of  a 
program  which  meets  the  requirements 
of  sections  1421  and  1422(b)(l)(A)(ii)  of 
the  Safe  Drinking  Water  Act  and 
regulations  promulgated  under  these 
sections. 

§  35.403  Authority. 

This  subpart  is  issued  under 

(a)  sections  105  and  301(b)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
1857(c)  and  1857(g)); 

(b)  sections  1443  and  1450  of  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300j-2  and 
300j-9); 

(c)  sections  3011.  4007,  4008  and  4009 
of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976  (42  U.S.C. 

6931,  6947,  6948,  and  6949); 

(d)  sections  4  and  23  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended  by  Pub.  L.  95-396,  92 
Stat.  819,  (7  U.S.C.  136b  and  136u). 
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$  35.404  Annual  guidance. 

The  Environmental  Protection  Agency 
will  develop  and  disseminate  annual 
guidance  to  be  used  by  the  grantee  to 
structure  air  pollution,  public  water 
system  supervision,  solid  and  hazardous 
waste  management,  pesticide 
enforcement  and  applicator  certification 
and  underground  water  source 
protection  programs  for  the  coming 
Federal  fiscal  year.  The  guidance  will 
contain  a  statement  of  the  national 
strategy,  including  national  objectives 
and  national  priorities  for  the  year, 
together  with  planning  figures  for 
Federal  program  grant  assistance  based 
on  the  EPA  budget  approved  by  the 
President.  The  annual  guidance  will  be 
disseminated  each  year  as  soon  as 
practicable  during  the  month  of 
February. 

§  35.405  Criteria  for  evaluation  of  program 
objectives. 

(a)  Programs  set  out  in  the  application 

and  submitted  in  accordance  with  these 
regulations  shall  be  evaluated  in  writing 
by  the  Regional  Administrator  to 
determine:  - 

(1)  Consistency  and  compatibility  of 
objectives  and  expected  results  with 
EPA  national  and  regional  priorities  in 
implementing  purposes  and  policies  of 
the  Clean  Air  Act,  the  Safe  Drinking 
Water  Act,  the  Resource  Conservation 
and  Recovery  Act,  or  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act. 

(2)  Feasibility  of  achieving  objectives 
and  expected  results  in  relation  to 
existing  problems,  past  performance, 
program  authority,  organization, 
resources  and  procedures. 

(b)  Approval  of  the  program 
developed  under  §  35.526  (air)  or 
§  35.626  (public  water  system 
supervision)  or  §  35.718  (solid  and 
hazardous  waste  management)  or 

§  35.775  (pesticide  enforcement  and 
applicator  training  and  certification)  or 
§  35.650  (underground  water  source 
protection)  shall  be  based  on  the  extent 
to  which  the  applicant’s  program 
satisfies  the  above  criteria. 

§  35.410  Evaluation  of  agency 
performance. 

(a)  A  performance  evaluation  shall  be 
conducted  at  least  annually  by  the 
Regional  Administrator  and  the  grantee 
to  provide  a  basis  for  measuring 
progress  toward  achievement  of  the 
approved  objectives  and  outputs 
described  in  the  work  program.  The 
evaluation  shall  be  consistent  with  the 
requirements  of  §  35.538  for  air  pollution 
control  agencies,  §  35.626(d)  for  public 
water  system  supervision  agencies, 

§  35.744  for  solid  and  hazardous  waste 


management  agencies,  §  35.782  for 
pesticide  enforcement  and  applicator 
training  and  certification  agencies,  and 
§  35.680  for  underground  water  source 
protection  agencies. 

(b)  The  Regional  Administrator  shall 
prepare  a  written  report  of  the  annual 
evaluation.  The  grantee  shall  be  allowed 
15  working  days  from  the  date  of  receipt 
to  concur  with  or  comment  on  the 
findings. 

§  35.415  Financial  status  report. 

,  Within  90  days  after  the  end  of  each 
budget  period,  the  grantee  must  submit 
to  the  Regional  Administrator  an  annual 
report  of  all  expenditures  (Federal  and 
non-Federal)  which  accrued  during  the 
budget  period.  Beginning  in  the  second 
quarter  of  any  succeeding  budget  period, 
grant  payments  may  be  withheld  under 
§  30.615-3  of  this  chapter  until  this 
report  is  received. 

§  35.420  Payment. 

Grant  payments  will  be  made  in 
accordance  with  §  30.615  of  this  chapter. 
Notwithstanding  the  provisions  of 
§  30.345  of  this  chapter,  the  first  grant 
payment  subsequent  to  grant  award 
may  include  reimbursement  of  all 
allowable  costs  incurred  from  the 
beginning  of  the  approved  budget 
period,  provided  that  monthly  costs 
incurred  from  the  beginning  of  the 
budget  period  to  the  date  of  grant  award 
do  not  exceed  the  level  of  costs  incurred 
in  the  last  month  of  the  prior  budget 
period. 

§  35.425  Federal  and  grantee  program 
support 

(a)  For  purposes  of  establishing  the 
amount  of  resources  which  will  be 
committed  by  the  agency  to  particular 
budget  categories  or  program  elements 
under  §  §  35.527  (air),  §  35.626-1  (public 
water  system  supervision),  §  35.778 
(pesticide  enforcement  and  applicator 
certification),  or  §  35.670-2  (underground 
water  source  protection)  Federal  and 
grantee  financial  contributions  shall  be 
considered  as  combined  sums,  and  shall 
not  be  separately  identified  for  each 
budget  category  or  program  element.  For 
purposes  of  this  subpart,  and  pursuant 
to  §  30.700(a)  of  this  chapter,  all  project 
expenditures  by  the  grantee  shall  be 
deemed  to  include  the  Federal  share. 

(b)  A  grantee  may  not  unilaterally 
reduce  the  non-Federal  share  of  project 
costs.  In  the  event  of  a  significant 
proposed  or  actual  reduction  in  the  non- 
Federal  contribution,  the  Regional 
Administrator  must  consider  a  reduction 
in  the  Federal  share  or  an  increase  to 
the  Federal  percentage. 
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